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given a specific legacy was thereby intended to be excluded from the 
residue, 21 whether a bequest by a debtor to his creditor was intended 
as a payment of the debt, 22 — these are all questions upon which the 
intrinsic bases for inference of intention are meagre and nicely bal- 
anced. 23 The presumptions applied to their solution being artificial 
and exotic, it is not surprising that, at a time when the parol evidence 
rule was still in a rudimentary stage, rebuttal by direct proof of 
subjective intention was admitted. 

It must be conceded, under the authorities, that evidence of the 
prospective use of the granted premises is admissible to show whether, 
in view of such prospective use, an existing mode of access is sufficient 
to prevent the operation of the presumption. 2 * This, however, is sug- 
gestive of the usual case of bringing the subjective intention to the 
relief of an intrinsically ambiguous situation, rather than a use of 
the evidence in the rebuttal of the legal presumption. 

In the law of conveyancing, in which the statute of frauds and the 
parol evidence rule cooperate to produce a system of transfers in 
permanent and accessible form, and in which the systems of recording 
render the results of an examination of the record both indispensable 
and decisive in important real estate transactions, it is of especial 
importance that legal principles should be applicable to matters of 
record with a minimum of resort to transient and untrustworthy evi- 
dences of subjective intention. The relaxation of the parol evidence 
rule in the principal case, though supported by some authority, 25 is 
believed to be contrary both to immediate practical considerations and 
to sound principle. 



INJURY BY VOLUNTARY ACT OF COEMPLOYEE UNDER WORKMEN S COM- 
PENSATION ACTS 

The decision of the Connecticut Supreme Court of Errors in the case 
of Marchiatello v. Lynch Realty Company (1919, Conn.) 108 Atl. 799, 

n Ulrich v. Litchfield (1742, Eng. Ch.) 2 Atk. 372. 

"Wallace v. Pomfret (1805, Eng. Ch.) 11 Ves. 542. But see Hall v. Hill, 
supra, 122, 123. 

""It (the testator's mere extrinsic intention) conies in as a mere incident 
to - the 'equity,' as a ground of relief against the operation of a rule which 
refuses its proper construction to the document." Thayer, op. cit., 439. 

"Feoffees v. Proprietors (1899) 174 Mass. 572, 55 N. E. 462; Hildreth v. 
Googins (1898) 91 Me. 227, 39 Atl. 550; Myers v. Dunn (1881) 49 Conn. 71; 
Kingsley v. Gouldsborough Co. (1894) 86 Me. 279, 29 Atl. 1074. 

"Golden v. Rupard (1904) 25 Ky. L. Rep. 2125, 80 S. W. 162, erroneously 
relying upon Lebus v. Boston (1899) 107 Ky. 98, 52 S. W. 956, in which, how- 
ever, the oral agreement offered operated as an admission of the existence of 
access at the time of the grant. See Jann v. Standard Cement Co. (1913) 54 
Ind. App. 221, 222, 102 N. E. 872, 874; contra, Kruegel v. Nitschmann (1897) 
15 Tex. Civ. App. 641, 40 S. W. 68. 

46 
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invites an examination of the cases arising under workmen's compen- 
sation acts in which an employee has been injured by the voluntary 
act of a coemployee. 1 In this recent Connecticut case the foreman 
of some construction work was also paymaster and had in his pos- 
session for his personal protection an automatic pistol. An office 
boy, fifteen years of age, found it on the desk where it was usually 
kept and picked it up to examine. While so doing it was discharged 
and the bullet penetrated a board partition separating the foreman's 
office from the next room and struck the night watchman who was 
engaged in the performance of his duties. Death resulted from the 
wound and the court awarded compensation holding that the cause of 
death grew out of a risk to which the deceased was exposed by the 
condition of his employment. 2 

The problem here raised is closely akin to that presented in the 
case of an assault upon an employee by a coemployee or by the "practi- 
cal joke" or "horseplay." In each case the injury results from a 
voluntary act of an employee who departs from his usual duties to 
gratify some personal desire. 3 It is generally stated that an injury 
resulting directly from a wilfully tortious or sportive act of a fellow 
employee who has departed temporarily from his employment is not 
within that class of injuries provided for in the statutes. 4 This rule, 
however, does not apply to injuries received by one in authority at 
the hands of an aggrieved subordinate, the risk of such an injury being 
considered as incidental to the exercise of authority. And so a fore- 
man in charge of a section gang, 5 a bookkeeper employed to check up 
and collect for shortages, 6 a headwaiter with power to discharge, 7 and 
even a school teacher, 8 have been adjudged to be exposed to this 

1 The contest in these cases is over the construction of the limiting phrase, 
arising "out of and in the course of" the employment. This double limitation is 
common to almost all compensation acts. 

'An injury arises "out of the" employment when it occurs in the course of 
the employment and is a natural and necessary incident or consequence of it or 
the conditions and exposure surrounding it. Larke v. Hancock Mutual Life Ins. 
Co. (191S) 90 Conn. 303, 97 Atl. 320; McNicols' Case (1913) 215 Mass. 497, 102 
N. E. 697. 

* In the assault cases, he is seeking to gratify his feeling of anger or hatred ; 
in the "horseplay" cases, it is his sportive instinct or his playfulness ; in the 
instant case, it was his curiosity. 

'Kiser, Workmen's Compensation Acts (1917) 79; Armitage v. Lancashire & 
Y. R. R. [1902] 2 K. B. 178; Federal Rubber Mfg. Co. v. Havolic (1916) 162 
Wis. 341, 156 N. W. 143. 

' ' Western Indemnity Co. v. Pillsbury (1915) 170 Calif. 686, 151 Pac. 398; 
Stertz v. Industrial Ins. Commission (1916) 91 Wash. 588, 158 Pac. 256. 

'Polar Ice & Fuel Co. v. Mulray (1918, Ind. App.) 119 N. E. 149. 

' Cranney's Case (1919, Mass.) 122 N. E. 266, (1919) 28 Yale Law Journal, 
839. 

'Trim School Board v. Kelly [1914] A. C. 667. But no recovery was allowed 
where a school teacher was assaulted by a stranger. State v. District Court 
(1918) 140 Minn. 470, 168 N. W. 555. 
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risk of assault as incidental to the exercise of their authority. But 
when both the assaulted one and the assailant are of equal rank, com- 
pensation has been denied even though the dispute giving rise to 
the injury was in regard to the manner in which the work was being 
done; unless, indeed, knowledge of the quarrelsome disposition of the 
assailant can be "imputed" to the employer. 8 There is much authority, 
however, allowing compensation in this latter case irrespective of the 
employer's knowledge, the assault being regarded as originating in 
the employment since it is the gratification of some passion conceived 
within the relationship between the two employees which exists only 
because of the employment. 10 An assault to satisfy merely an ugly 
disposition is also taken out of the operation of the general rule by 
knowledge of the employer of the character of the employee. 11 

The "horseplay" and "curiosity" cases arising from frolicsome and 
meddling dispositions of employees resemble this latter class of assault 
cases, 12 and the same subjective test of knowledge has been applied. 
The causative danger is not peculiar to the employment. 13 Hence it 
has been held that only when the employer knows of the playfulness 
of the employee can his victim, who has confined himself faithfully 
to his duties, recover. 14 In such a case only, the danger becomes an 
incident to the conditions under which the employee performs his 
duties. 15 So in the principal case, the court allowed recovery on the 
ground that the employer had such knowledge. 16 

But knowledge of what facts must the employer have or be charged 
with and why ? When it is considered that the raison d' etre of this 

' Jacquemin v. Turner & Seymour Mfg. Co. (1918) 92 Conn. 382, 103 Atl. 115, 
following Union Sanitary Mfg. Co. v. Davis (1917) 64 Ind. App. 227, 115 N. E. 
676; (1918) 27 Yale Law Journal, 965. 

"Heitz v. Ruppert (1916) 218 N. Y. 148, 112 N. E. 750; M'Intyre v. Rodger 
& Co. (1903, Ct. Sess.) 41 Scot. L. Rep. 107; Pekin Cooperage Co. v. Industrial 
Commission (1918) 285 111. 31, 120 N. E. 530; Mueller v. Klingman (1919, Ind. 
App.) 125 N. E. 464. 

11 McNicols' Case, supra; Mountain Ice Co. v. McNeil (1918, Ct. Err. & App.) 
91 N. J. L. 528, 103 Atl. 184. 

a There is no direct connection with the employment in either. 

11 Federal Rubber Mfg. Co. v. Havolic, supra. 

"Stuart v. Kansas City (1918) 102 Kan. 307, 171 Pac. 913; Tarperr v. Weston- 
Mott Co. (1918) 200 Mich. 275, 166 N. W. 857; Fighering v. Pillsbury (1916) 
172 Calif. 690, 158 Pac. 215 ; Pierce v. Boyer-Van Kuran Lumber & Coal Co. 
(1916) 99 Neb. 321, 156 N. W. 509. 

"State v. District Court (1918) 140 Minn. 75, 167 N. W. 283. 

18 "The watchman was required to perform his duties under the existing con- 
ditions of the employment, which were the presence of the boy and the pistol 
where the watchman was obliged to work, the knowledge of the boy that the 
pistol was in plain view and at hand, and the knowledge of the employer that 
the boy was liable to handle the pistol and cause it to go off. The placing of the 
pistol out of sight of the curious boy was within the power of the employer. 
By his failure to exercise such control, the pistol in the place where Cote 
found it became one of the conditions with which the watchman was obliged 
to work." 
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legislation was to ameliorate a social condition, it is difficult to under- 
stand why so much stress should be placed upon this subjective test. 
It would appear to be a clinging to the old common law — searching 
for a fault which can be fastened upon the employer. 17 But the sup- 
posed purpose of this legislation was to impose "liability" regardless 
of fault — a "liability" materially different from that under the common 
law. In applying the subjective test, however, the liability is not 
based on fault but on the conditions of the employment. 18 But why 
is the risk of assault, malicious or sportive, any less an incident of 
modern employment when the employer does not know? The em- 
ployer's knowledge, of itself, does not diminish the risk of the em- 
ployee who is one of a large number brought together and necessarily 
in constant intercourse with each other all of whom are possessed of 
one 19 or more of the multitudinous frailties of man. The risk of injury 
by an employee who turns aside from his regular duties when moved 
by his infirmity or imperfection may properly be considered an in- 
evitable, however undesirable, result — an industrial risk incident to 
the assembling of many men and a charge which industry was ex- 
pected to bear under this beneficial legislation. 20 The risk seems 

" "In the case at bar, the employer was not charged with the duty to see to it 
that none of his employees assaulted any other one of them, either wilfully or 
sportively. And when one made such an assault, he was guilty of the doing of 
a negligent act as an individual tort-feasor, for which his employer was not 
responsible." Hulley v. Moosbrugger (1915, Ct. Err. & App.) 88 N. J. L. 161, 168, 
95 Atl. 1007, 1010. Cited with approval in Pierce v. Boyer-Van Kuran Lumber 
& Coal Co. (1916) 99 Neb. 321, 326, 156 N. W. 509. It requires no citation 
of authority that a master was not liable for the acts of a servant while on a 
frolic of his own. 

""The test of this right of compensation under such acts is whether the 
injury resulted from some peril incident to the employment . . . regardless 
of whether such perils or surroundings involve negligence on the part of the 
employer." "But his knowledge plus failure to remove makes it an element of 
the conditions under which the employee was required to work." In re Loper 
(1917, Ind. App.) 116 N. E. 324, 325, (1917) 27 Yale Law Journal, 142. 

"We do not include, of course, malicious assaults to gratify some personal 
grudge which one has conceived for the other outside of his relationship to 
the other as coemployee. 

"The argument of the Supreme Court of New Jersey in Hulley v. Moos- 
brugger (1915) 87 N. J. L. 103, 93 Atl. 79, seems unanswerable. "It is but 
natural to expect them to deport themselves as young men and boys, replete 
with the activities of life and health. For men of that age or even of maturer 
years, to indulge in a moment's diversion from work to joke with or play a 
prank upon a fellow workman is a matter of common knowledge to every 
one who employs labor." It was repudiated, however, to follow English 
authorities blindly. Hulley v. Moosbrugger (191S, Ct. Err. & App.) 88 N. J. L. 
161, 95 Atl. 1007. As the English authorities are now taking a more liberal 
stand in denning the phrase "arising out of the employment," a modification 
of the English doctrine on this point would not be entirely unexpected. See 
Thorn v. Sinclair [1917] A. C. 127, (1917) 27 Yale Law Journal, 143- 
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fairly comparable to that of a machine with a hidden defect. So long 
as the injured employee has not departed from his duties, it would 
seem that he should be granted compensation under the acts. 21 

The principal case is an illustration of the application of the sub- 
jective test of knowledge in order to reach a correct result, but without 
a clear analysis of the implications involved in the doctrine. Here the 
employer was fairly chargeable with knowledge of the youth of the 
coemployee and perhaps also of the presence of the pistol since that 
was known to a "number of employees." But there were no evidential 
facts to show knowledge of the "character or habits" of the employee. 22 
Hence knowledge of such facts is either imputed or unnecessary, i. e., 
it is not one of the operative facts creating the employer's duty to 
pay compensation. This means, in either event, that among the 
operative facts are the boy's age, disposition, etc., and the employer's 
knowledge of the. same is not included. This being so, the requirement 
of knowledge is misleading and to give full effect in the future to the 
desirable result reached in the case under discussion, it will be neces- 
sary to discard entirely the pseudo-limitation attempted to be attached 
to the principles involved. 



FAILURE TO TRANSMIT AN OFFER AS A TORT 

It has been held the offeree's silence may be the equivalent of an 
affirmative act of acceptance of an offer so as to make a binding 
contract. 1 Obviously such cases will be comparatively rare since the 
offeror cannot be permitted to compel the offeree to take action to 
avoid being bound by a contract unless the offeree's previous actions or 
the circumstances of the parties justify. But may there not be a breach 

21 Swift v. Industrial Commission (1919) 287 111. 564, 122 N. E. 796. This 
position is strengthened by the fact that the same courts do allow recovery 
where the injury is the indirect result of a practical joke. "How can his rights 
be affected by the fact that the man who placed the can on the die says he did 
so 'just to have some fun.' " Knopp v. American Car Co. (1914) 186 111. App. 605. 

22 "There can be no serious contention that the injury did not arise out of his 
«mployment. Garls was required to present the slip given him at the window 
of the office of plaintiff-in-error to receive his pay. Complying with this 
regulation and standing in line waiting his turn he was jostled and thrown down 
and injured through no fault of his own. It does not appear that he was 
engaged in any jostling or "horseplay" or that he in any way was responsible 
for the injury he sustained." Pekin Cooperage Co. v. Industrial Board (1917) 
277 111. S3, 115 N. E. 128. 

'See Comment (1920) 29 Yale Law Journal, 441, criticising Cole-Mclntyre- 
N or fleet Co. v. Holloway (191 9, Tenn.) 214 S. W. 817. See also (1920) 33 
Harv. L. Rev. 595; Corbin, Offer and Acceptance and Some of the Resulting 
Legal Relations (1917) 26 Yale Law Journal, 200; Ostman v. Lee (1917) 91 
Conn. 731, 101 Atl. 23, (1918) 27 Yale Law Journal, 272; 1 Williston, Contracts 
(1920) sec. 91 ; 1 Page, Contracts (2d ed. 1920) sec. 160. 



